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Court of Appeals of the District of Columbia. 

No. 3356. 

E. F. Jaehnke, Appellant, 
vs. 

I 

Robert W. Babcock et al. 

| 

m j 

a Supreme Court of the District of Columbia. 

i 

At Law. No. 62911. 

I 

Robert W. Babcock and Rose C. Babcock, Plaintiffs, 

vs. 

i 

E. F. Jaehnke, Defendant. 

• i 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, following papers were filed and proceed- had, 
in the above entitled: cause-, to wit: 

I 

i 

1 Affidavit under Rule 19. 

Filed October 14, 1919. 

In the Supreme Court of the District of Columbial 

At Law. No. 62911. 

Robert W. Babcock et al., 
vs. 

E. F. Jaehnke. 

We, Robert W. Babcock and Rose C. Babcock, on oath depose and 
say that we are the plaintiffs in the above entitled cause and have 
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full knowledge of the facts upon which this affidavit is based, that we 
are the identical parties who appeared at the Municipal Court on Sep¬ 
tember IS, 1911). the cause of Babcock et al. vs. E. F. Jaehnke, and 
upon showing of the following facts judgment was entered for the 
plaintiffs from which the defendant appealed; that we have a just 
right to possession of premises #2206 Flagler Place. N. W., Wash¬ 
ington. I). C., based on the following facts: that by deed signed and 
delivered on the 26th day of July, 1919, the plaintiffs purchased 
from Franklin S. Long and Annie R. Long lot No. 42 in Joseph 
Paul’s division of lots in blockXo. 34 “Addition to Ledroit Park” as 
per plat recorded in liber. County No. 20, folio 86 of the Record of 
the Office of the Surveyor of the District of Columbia. Above 
premises is also known for taxation purposes as lot No. 43 and square 
No. 3121 and known as No. 2206 Flagler Place, N. W., Washington, 

I>. C. That the defendant occupies the aforesaid premises under a 
rental agreement entered into bv and between the grantor, Franklin 
S. Long, which agreement was assigned to the plaintiffs herein 
on the 26th day of July, 1919, which date was prior to the 
2 trial of this cause in the Municipal Court in the District of • 
Columbia, all of which facts were proven in the Municipal 
Court at the trial of this cause. That the plaintiffs purchased the 
aforesaid premises as and for their own home and it was and is their 
desire and wish to occupy the same for a home for themselves and 
their family. That on July 31. 1919. the plaintiffs served a notice 
on the defendant in person as follows: 

“Mr. E. F. Jaehnke, 

2206 Flagler Place. N. W., 

City. 

Dear Sir : 

As we have purchased premises know as 2206 Flagler Place North 
West, in the City of Washington, District of Columbia which you 
now occupy as a tenant, for the necessary occupancy of ourselves 
and our family, we desire to obtain possession thereof and there¬ 
fore we request and give you notice to deliver up and quit possession 
of the aforesaid premises thirty days from and after your present 
month’s tenanev expires. 

ROBERT W. BABCOCK. 

ROSE C. BABCOCK, 

Owners” 


That notwithstanding the service of the aforesaid notice the de¬ 
fendants persisted in remaining in the possession of 2206 Flagler 
Place, X. W., Washington. D. C., and are depriving the plaintiffs 
of the use thereof and we are informed and it is our belief that the 
defendant appealed this cause merely for the purpose of delay and 
to keep your affiants from possession of their property. That it is 
essential that your plaintiffs get possession of the aforesaid premises 
as there is existing between themselves and their grantor an agree¬ 
ment whereby the* grantor shall install a heating system and repair 
the plumbing in the house which work cannot be done until the 
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present- tenants have vacated. That your affiants have small and 
delicate children and they themselves were confined to their 

3 homes with influenza last winter, and are very anxious to 
obtain possession of the premises before the cold feather sets 

in. That your affiants have ordered coal to be delivered and the 
defendants are preventing a delivery of the coal by refusing to vacate 
the premises. In view of the facts set forth herein your affiant asks 
immediate relief and a judgment for possession of aforesaid premises. 

ROBERT W. BIBCOCK. 
ROSE C. BABCOCK. 

Subscribed and sworn to before me the 13th dav of October, 1919. 
[seal-I WALTER C. ENGLISH, 

Notary Public, D. C. 

Sen-ice of copv received the 13th day of October 1919. 

I. Q. H. ALWARD. 

Affidavit of Defense. j 

I 

Filed October 24, 1919. I 

I 

* * * * * * I * 

E. J. .Taehnke, being first duly sworn deposes and says: That lie is 
the person named as defendant in the above entitled cause; and 
denies the right of the plaintiffs to the possession of the propertv 
in question therein, for the reasons hereinafter set forth: 

4 1. Affiant admits that he occupies the premises in Ques¬ 
tion—2206 Flagler Place. X. W., Washington, under a rental 

agreement made with Franklin S. Long, but has no personal knowl¬ 
edge of the alleged assignment of the said agreement bjv the said 
Long to the Plaintiffs. 

2. Affiant avers that the plaintiffs own premises 1028 Fifth Street, 
N. E., Washington, according to the Land Records of the District 
of Columbia, and have owned the same, according to the said Records, 
since the year 1913, which said premises they now occupy as a home. 
That at the trial, referred to in the affidavit of the plaintiffs, it was 
not disclosed that the plaintiffs owned the premises which they now 
occupy as a home; on the other hand, it was represented by the Plain¬ 
tiffs to this affiant, sometime before the said trial that they occupied 
it as tenants, and that they had to give up possession of the same; 
and your affiant believes that judgment would not have been entered 
in favor of the plaintiffs by the Municipal Court had these facts been 
disclosed, in consideration of a provision of an Act of Congress 
approved May 30, 1918, known as the Salisbury Resolution; and 
affiant takes issue with the plaintiffs on the alleged matter of fact 
that they purchased the premises herein in question for their own 
occupancy, within the meaning of the said Act of Congress; And, 
therefore, contends that the said alleged matter of fact should be sub¬ 
mitted to investigation, hence the appeal made by this affiant should 
be determined in accordance with the law in such cases provided. 
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3. Affiant avers that some days previous to the trial in the 

5 Municipal Court, he directed his attorney to offer and pay to 
the plaintiffs the rent, due at that time for the premises in 

question; And affiant asks that an affidavit of his said attorney— 
George P. Hart, made in that connection, be admitted as a part, of 
this affidavit of defense; And affiant further avers, that he personally 
offered to plaintiffs at a subsequent time and prior to the said trial, 
the rent at that time due, and also for the month of September, 1910, 
in advance, for the said premises, and same was declined. 

4. Affiant further avers that his Counsel at the trial before the 
Municipal Court raised the question of its jurisdiction to determine 
the case at hand, and the same was overruled by the trial justice. 

5. Affiant further avers that one of the plaintiffs stated to him 
some days before the said trial that it was a condition of the pur¬ 
chase of the premises in question by them that the vendor obligated 
to install a new heating system in the house, and repair the plumb¬ 
ing, that has been in bad condition for sometime, and do other 
needed repairs, when this affiant vacated the said premises. This 
affiant submits that the plaintiffs’ grantor, according to the said state¬ 
ments of one of the plaintiffs, by not repairing the plumbing in the 
said house, and doing other needed repairs, provided for in the 
rental agreement heretofore referred to, during affiant’s occupancy 
thereof, is guilty of such a breach of covenant of said Agreement as 
would be tantamount to constructive eviction of his tenant, and his 
assignees, assuming his position, are not entitled to a judgment of 

eviction against this affiant, as he is advised and believes. 

6 6. Affiant further avers that he is an employee of the 
United States Government at the War Department, and is 

entitled to consideration under the act of Congress hereinbefore re¬ 
ferred to; And the plaintiffs, this affiant is informed, and therefore, 
believes, are not in the service of the United States Government. 

E. F. .JAEHNKE, 

Affiant and Defendant. 

Subscribed and sworn to before me this October 23d, 1919. 

NORTON M. LITTLE, 

[seal. | Notar;/ Public, D. C. 


Affidavit. 

* * * * * * * 

Geo. P. Hart, being duly sworn, deposes and says: 

1. That he is an attorney at Law, and represented the above named 
defendant in a case in the Landlox*d and Tenant part of the Mu¬ 
nicipal Court of the District of Columbia, on September 18th, 1919, 
instituted by the above named plaintiffs against the above named 
defendant. That at the trial of the said case this affiant plead spe¬ 
cially to the jurisdiction of the said Court, and same was overruled 
by the trial justice. That the complaint filed in said case did not 
set out that the rental agreement had been assigned to the plaintiffs. 
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2. That some days prior to the said trial, this affiant at the 
7 instance of the defendant herein, called at the residence of 
the plaintiffs herein—1028 Fifth Street, N. E. Washington, 
and offered, to one of the plaintiffs—the other not being; at home, 
as this affiant was advised, the rent for the premises in question for 
the month of August 1919; and same was refused; and this affiant 
was referred to their attornev in said case. That, in the course of 
the conversation with the said plaintiff, affiant was. asked when the 
defendant herein expected to move, with the statement that “We 
will have to move soon, and must have possession of the house we 
have bought.” This affiant, from the said conversation surmised 
that the plaintiffs herein were tenants under notice to vacate, and so 
advised the defendant herein. 

GEO. P. HART. 

Subscribed and sworn to before me, this October 23d, 1919. 

NORTON M. LITTL|E, 

[seal.] Notary Public, D. C. 

j 

Motion for Judgment, etc. 

Filed October 29, 1919. j 

:jc sje if: He sjc »jc jje 

Now come the plaintiffs, Robert W. Babcock and Rose C. Babcock, 
and move the Court to dismiss the appeal in the above entitled cause 
and give a judgment for the plaintiffs for possession of prem- 
S ises and for reason therefor says: 

i 

1. That the affidavit of Defense is insufficient ujnder the 
rules of this Court. 


2. That the affidavit of defense is made for purposes of delay to 
deprive the owners of the right to possession of their premises. 

3. That as a matter of law the plaintiffs are entitled to possession 

of their premises. I 

martin j. McNamara, 

Attorney for Plaintiffs. 

To Mr. 0. Q. Alward, 

Attorney for Defendant: 


Please take notice that I shall call the foregoing motion to the 
attention of Mr. Justice Iiitz, Friday, October 31, 1919, at ten 
o’clock, a. m., or as soon thereafter as the counsel can be heard. 

martin j. McNamara, 

Attorney for Plaintiffs. 

I 

j 

Service of a copy of the foregoing motion accepted this 29th day 
of October, 1919. 

I. Q. H. ALWARD, 
Attorney for Defendant. 
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9 Affidavit of Martin J. McNamara . 
******* 

Martin J. McNamara on oath depose- and say- that I was the at¬ 
torney of record in the case of the above entitled cause tried at the 
Landlord and Tenant Court in the Municipal Court of the District 
of Columbia and am familiar with the matters set out in the affidavit 
sworn to bv J. P. Hart as attorney. 

That said ease came on for hearing in the usual way before Judge 
Terrell in the aforesaid Court and after trial a judgment was entered 
for the plaintiffs. 

That the assignment of the lease from the former owner and 
grantor, Franklin S'. Long, to the plaintiffs was duly sworn and 
proven in Court as well as a certified copy of the deed showing to the 
defendants that they Plaintiffs were bona fide purchasers of the 
premises referred to in the said cause. 

That to the present date neither the attorney of record or either 
of the plaintiffs has received a copy of the affidavit of defense in this 
cause and was onlv brought to the affiant's attention when the affi- 
ant had perused the record to find if there had been an affidavit of 
defense made and filed. 

That George P. Hart, who made the affidavit for the defendant 
in the above entitled cause, told affiant that he was going to delay 
this cause as far as possible and would, if necessary, make necessary 
affidavits for that purpose as he said he was going to keep his clients 
in possession as long as he possibly could. 

10 That your affiant is informed and believes that George P. 
Hart, is not a member of the Bar of the Supreme Court of 

the District of Columbia and has made this affidavit for the purpose 
of carrying out his threat to keep his clients in possession of said 
premises. 

MARTIX J. McNAMARA. 

Attorney for Plaintiffs. 

Subscribed and sworn to before me this 29th dav of October. 1919. 

JOHN K. YOUNG, 

Clerk . 

By C. B. COFLLX. 

Ass t Ckk. 

Supreme Court of the District of Columbia. 

Monday, November 3d, 1019. 

Session resumed pursuant to adjournment. Mr. Justice Ilitz pre¬ 
siding. 

* * * * * ■ * * 

Come now the parties hereto by their respective Attorneys of rec¬ 
ord; whereupon plaintiffs 1, motion for judgment for want of a suffi- 
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eicnt affidavit of defense under Law Rule 19 of this Court is argued 
and submitted. Upon consideration thereof it is ordered that!said 
motion be, and the same hereby is granted; to which defendant by 
his Attorney prays an exception which is here noted. Wherefore 
it is considered that the plaintiff- herein do have and recover of the 
defendant herein possession of the premises No. 2206 Flagler 
11 Place, North West, located in the District of Columbia^ and 
recover of said defendant and Frank Frazzano and Charles D. 
Hood his sureties, the costs of suit, to be taxed by the Clerk, and have 
execution thereof. 

From the foregoing judgment the defendant by his Attorney in 
open Court, notes an appeal to the Court of Appeals of the District of 
Columbia, and the penalty of a bond on said appeal to operate as a 
Supersedeas is hereby fixed in the sum of Seven hundred and fifty 
dollars ($750). or. for costs in the sum of One hundred dollars 

($ 100 .). | 

i 

i 

Memoranda. 


November 6, 1919.—Supersedeas bond filed. j 

Notice for approval of appeal bond filed. j 

November 10, 1919.—Supersedeas bond approved. 

j 

Motion to Extend Time of Record. 

i 

Filed December 29, 1919. | 

* * * * * * 9fc ; 

l 

I 

Now comes the defendant by his attorneys, and moves the Court 
to extend the time for filing the transcript of record on appeal, in 
the above entitled cause, to and including the loth day of Jainuarv, 
1920. ' i 


C. C. MILLER, 

.4 ttomey for Defendant. 


12 Mr. Martin M. McNamara, 

Attornev for Plaintiff: 


Please take notice that the above motion will be for hearing on 
the — dav of December, 1919. 

C. C. MILLER, 
Attorney for Defendant. 

Order Extending Time for Filing Transcript of Record. 

Filed December 26, 1919. 


Upon motion of the defendant, and for cause shown, it is this 26 
day of December, 1919, ordered that the time for filing the tran¬ 
script of record on appeal in the above entitled cause be, and the 
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same is hereby extended to and including the 15th dav of January, 
1920. 

By the Court. 


F. L. SIDDONS, 


Justice. 


Designation of Record. 

Filed January 2, 1920. 

******* 

The Clerk will please prepare transcript of record upon the ap¬ 
peal of the defendant, and include therein the following papers: 

1. Affidavit of Plaintiff. 

13 2. Affidavit of Defendant. 

3. Motion for Judgment filed. 

4. Judgment entered. 

5. Memorandum of Appeal Noted in Open Court. 

0. Memorandum Appeal Bond Filed. 

7. Notice of Presentation of Bond for Approval. 

S. Memorandum Appeal Bond Approved. 

9. Assignment of Errors. 

10. This Designation. 

11. Motion for extension of time for record. 

12. Order granting extension to January 15/20. 

C. C. MILLER, 
Attorneys for Defendant. 


Assignment of Errors. 

Filed January 3, 1920. 

******* 

Now comes the defendant, by his attorneys, and says that the trial 
court erred as follows: 

1. In granting the plaintiff’s motion for judgment. 

2. In entering judgment against the defendant without a trial 
before a jury. 

G. L. BAKER, 

C. C. MILLER, 

A ttomeys for Defendant. 
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14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
13, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 62911 at Law, wherein Robert 
W. Babcock and Rose C. Babcock are Plaintiffs and E. F. Jaehnke 
is Defendant, as the same remains upon the files and <?f record in 
said Court. j 

In testimony whereof, I hereunto subscribe my name! and affix 
the seal of said Court, at the City of Washington, in said District, 
this 10th day of January, 1920. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

By W. E. WILLIAMS, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3356. E. F. Jaehnke, appellant vs. Robert \V. Babcock et al. 
Court of Appeals, District of Columbia. Filed Jan. 13, 1920. 
Henry W. Hodges, Clerk. 
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